
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

}4AX GONSENIIAUSER

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Truck Ivlileage
Taxes under  Ar t i c le  (s )  2L

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of  the
Tax Law for the //{r/G/period Apri1, 1969
through September, 1970.

State of New York
County of Albany

Martha Futtdror being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 241;.nday of September , L974 , she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon Max Gonsenhauser

(representat ive of)  the Pet i t ioner in the within

proceeding, by enclosing a t . rue copy thereof in a securely sealed PostPaid

wrapper addressed as folLows :  i \4r.  Max Gonsenhauser
1575 Winton Road
Rochest,er, New York L46Lg

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  deposltory) under the excl-usive ca.re a.nd custody of

the United States Post Off ice Department l r i th ln the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said \ ' t raPPer is the lasL

knornm address of the (representat ive of the) pet i t ioner.

Sworn to before me this

AD-1 .30  ( r / 74 )

, Ls-14 9 . .'*/ Z;r. ,^



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of Ehe Pet i t ion

o f

IUAX GONSM{HAUSER

For a Redeterminat ion of a Def ic iency or
a Refund of Truck Mi leage
Taxes under  Ar t i c le  (s )  2 I
Tax Law for the Y"A/l{YPeriod April,
throuqh September, 1970.

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an empl-oyee of the Depa.rLment of Taxat ion and Finance, over 18 years of

age, and that on the 24th day of September ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Roy Col icchio, EsQ.

(representat ive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postPaid

wrapper  addressed as  fo l lows:  Roy Co l icch io ,  Esq.
Cucc i ,  Welch ,  Co l icch io  &  we ins te in
3OO Central  Trust Bui lding
44 Exchange Street,  Rochester,  N.Y. L46I4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  ca . re  and cus tody  o f

the United States Post Off ice Depa.rtment within the State of New York.

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  l -as t

known address of the (representat ive of the) pet i t ioner.

t_969

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of  the

Sworn

24th

t o  be fo re

lq"t

me this

September

AD-1 .30  (L /74 )

L974.



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUtLDINc  9 ,  ROOM 2 t4 -A
STATE CAMPUS

ALBANY, N.Y.  122n

A R E A  C O O E  5 I 8

htocr Albany, New York

S T A T E  T A X  C O M M I S S I O N

x e r a r H c i - r r r r

E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M r s s r 0 N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 5 5

MR.  LEISNER 457 '2657

M R .  C O B U R N  4 5 7 - 2 4 9 6

Erptdoa 24,. :0?4

b. l|tr enrunhllrtro8
1S?5 Wl,nton h)ril
bslrrrtfirr rar ror* l{610

htr llr. Sarmlrrurrrr

ptease take notice of the O*lt$tlXttl(|f
o f  the State Tax Commiss ion enclosed herewi th.

Please take- f l r r ther  not ice
section (s ) 

-r r 'r f that pursuant to
of the Tax Law, any

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
trereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
rep l y .

proceeding in
s ion must  be
from the date

Enc .

cc :  Pe t i t i one r , s
Law Bureau

court to review an adverse deci-
commenced within 30 Orya

o f  t h i s  no t i ce .

I
&. nob.rt Llrner

HEARING OF'FTCER

Representa t ive

Very

w.;
t ru lv

l r ln t . t . l t * /L

yours.,

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IVIAX GONSENIHAUSER

for a Redetermination of a Deficiency
or for Refund of Truck Mileage Taxes
under Art icle 2I of the Tax Law for
the Period April, 1969 through September,
L970 .

DETERMINATION

Max Gonsenhauser petit ioned for a redetermination of deficien-

cies in Truck Mileage taxes under Art icle 2I of the Tax Law for the

period Apri l ,  L969 through September, I97O. A formal hearing was

held at the off ices of the State Tax Commission, Rochester, New York,

on November 10,  L97I ,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The

taxpayer was represented by Roy Colicchio, Esq., and the Income Tax

Bureau was represented by Edward H.  Best ,  Esg. ,  (A lexander  Weiss,

Esq . ,  o f  counse l )  .

ISSUE

I ' lhere the taxpayer used his own trucks to transport his l ive-

stock from one farm to another or to or from auctions and markets,

was he exempt from highway use taxes under section 504 of the Tax Law?

FINDINGS OF FACT

I.  A Not ice of  assessment  in  t ruck mi leage taxes for  the

period Apri1, L969 through September, L97O against Max Gonsenhauser

was issued on August  15,  L966,  under  F i le  No.  8-88969.  Ihe taxpayer
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petit ioned for redetermination of the deficiencies. fLre Miscel-

laneous Tax Bureau d isa l lowed pet i t ioner 's  c la imed exempt ion,

assert ing that taxpayer not only raised catt le but he also used

his trucks to bring back calves he had purchased, and later to

take these animals to market a year or two later when they had

matured. The Bureau asserted al l  the catt le must be bred on

the  pe t i t i one r ' s  f a rm.

2. The petit ioner keeps about a thousand head of catt le

at alI t imes. He bought approximately twenty-f ive hundred heifers

and eows in L97O. Ikre heifers are raised unti l  maturity when they

are sold. The petit ioner also breeds a large number of catt le and

raises them to maturity. Ttre petit ioner also developed and operated

three dai ry  herds.  Pet i t ioner  had two farms in  Scot tsv i l le ,  f ive

farms in Bloomfield, one farm in Victor, one farm in Avon, and four

farms in Brighton. Petit ioner also rented a farm of 23O acres in

Victor, and addit ional acreage elsewhere which amount.ed to 1,500

acres of rental f  arms. Between the f arms he owned or rented., the

pet i t ioner  operated about  3,500 or  4 ,OOO acres.  Many of  the farms

in the same townships were contiguous or relatively close to each

other  and a l l  o f  the farms were wi th in  a 30 or  40 mi le  c i rc le .

Ttre trucks were used by the petit ioner to move the catt le from

one farm to another, and from one herd to the other and to take

the catt le to and from auctions, stockyards, slaughterhouses and
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to and f rom f arms of other f armers. TLre petit ioner' s trucks htere

owned and operated by him and were only used to transport catt le.

A11 of the catt le transported were owned by the petit ioner. Tlee

petit ioner was a dairy and catt le farmer.

CONCLUSIONS OF LAW

A. The petit ioner was a farmer within the meaning of section

504 of the Tax Law, operating dairy and beef l ivestock farms.

B. The trucks were owned and operated by the petit ioner, a

farmer, and ttre trucks were used exclusively in transport ing

petit ioner's own l ivestock to and from his farms within the terms

of  sect ion 504 of  the Tax Law.

C. The petit ioner's trucks were exempt from the truck mileage

tax by reason of section 504 of the Tax Law.

D. There is no deficiency in truck mileage tax against the

pet i t ioner .

DATED: Albany, New York

September 24,  L974

Commissioner Koerner dissents from

the grounds that the petit ioner is not a

ca t t l e .

DATED: Albany, Neht York

the above determination on

farmer, but a dealer in

V\sti'u. K*q "^-^^--COMMISSIONER

STATE TAX COMMISSION,-,


